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Abstract: This paper examines the contributions of Asian led-civil
societies domiciled in Nairobi city in the struggle for political and
constitutional reforms in Kenya in the post-independence period.
This paper is anchored on a liberal democratic theoretical
perspective. Liberal democracy as advanced by John Locke,
argues that the natural law guarantees every individual right to
life, liberty and protection of private property. Thus this paper
uses this approach to demonstrate that Asians used civil societies
in Nairobi city to champion for the protection of their natural
rights and that of the other Kenyans. The key objectives of the
paper are to: conceptualize and trace the historiography of civil
societies in the context of Kenya, secondly, to interrogate the
contributions of the Asian-led civil societies domiciled in Nairobi
city in the agitation for political and constitutional reforms in
post-independent Kenya and finally, to examine the role of
Nairobi Asian luminaries in agitation for electoral reforms
between 1997 and 2017. This paper adopts a descriptive survey
design and utilizes both primary and secondary data. Similarly,
the paper utilizes both stratified and purposive sampling
techniques to identify research informants. This paper reveals
that the Asian luminaries used civil societies to champion for
political reforms and constitutional review process in Kenya,
especially in the 1990s. Further, these Asian-led civil societies
acted as the vehicles for litigation of public interest cases with the
major aim of promoting the rule of law, democracy and good
governance.
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I. INTRODUCTION

here is no doubt that civil societies have earned a high

place in the transitional politics in Africa. For a long time,
scholars have been of the view that civil societies are the
missing link to good governance, transition to democracy,
sustained political reforms and legitimization of states in
Africa (Nzomo, 2003: 183 and Nasong’o, 2014: 19). Against
this backdrop, civil societies are thus seen as the necessary
‘evil” for effecting not only political reforms but also
constitutional reforms in Africa through activism. Where as
much as been documented on the role of civil societies in
democratization process in Kenya, Asian led-civil societies
domiciled in Nairobi city seem to have been either sidelined
or ignored all together. The current paper thus endeavours to
bring into fore the critical contributions made by these Asian
led-civil societies based in Nairobi city in the struggle for

political and constitutional reforms in post-independent
Kenya.

I1. CONCEPTUALIZING CIVIL SOCIETY IN THE
CONTEXT OF KENYA

The definition of a civil society is as controversial as their
role. According to Diamond et al (1997:5), civil society refers
to a group of citizens who operate in the public space
purposely to share their opinions, interests and passions, ideas,
and make demands on the state and hold the state officers to
account in order to achieve a mutual public goal.

However, other scholars posit that civil societies are merely a
conglomeration of social movements aimed at antagonizing
the state in order to effect the establishment of social
institutions and processes either for the benefit of their
members or for the general good of the society (Mamdani,
1995: 7). Further, Mamdani (1996) avers that whereas it is
crystal clear that African states have failed to fulfill the
aspirations of their citizens, it is only illusional to think that
the solution to this malady lies with the social movements. In
his opinion, it is problematic to think that a viable alternative
exists outside the African state and that the African civil
society has the capacity and wherewithal the African state
lacks for democratic governance.

For Nzomo (2003:184), civil societies are defined as those
diverse formal and informal associations whose operations
takes place outside the state arena and its constituent sectors
and institutions of governance. These associations are not
limited to professional bodies, business associations, non-
governmental organizations (NGOs), and civil based
organizations (CBOs) just to mention a few. Be that as it may,
this paper adopts the latter as the definition of a civil society.

The emergence of civil societies in Kenya traces their origins
to the economic and political exclusion by the Kenyan state at
the post-independent period. Consequently, the aggrieved
citizens had to re-organize outside the established state
institutions for the purpose of agitating to effect economic and
political changes. In response, those controlling the state
institutions opted to co-opt the moderates at the same time
sideling those they considered as radicals (Katumanga,
2000:8).
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For instance, during the second Lancaster House Conference
in 1962, Mzee Jomo Kenyatta was forced to accede to a
federal system of government by the Kenya African
Democratic Union (KADU) leaders led by Ronald Ngala.
Nevertheless, Jomo Kenyatta and his colleagues in Kenya
African National Union (KANU) promised that once Kenya
attains its independence, they will ‘prevail’ upon their
colleagues in KADU to allow constitutional changes in order
to replace the federal system of government with a unitary
system of government. The drift to centrism was informed by
the need to create a conducive environment for economic
growth and to unify the people of Kenya (Nasong’o, 2014:
29).

In order to hold the grip of the associational space, the Jomo
Kenyatta state adopted the colonial legal regimes such as the
Outlying District Act (cap 104), Special District Act (cap 15),
Public Order Act (cap 56), Preservation of Public Security and
Chiefs Act (cap 128). In 1964, the Jomo Kenyatta state lured
the Kenya African Democratic Union (KADU) and African
People’s Party (APP) with cabinet positions and they
dissolved their political parties and they joined KANU. In
1969, Kenyatta banned Kenya People’s Union (KPU) which
was the only alternative political party. Trade Union Dispute
Act was also amended with the intention of outlawing
industrial action by the Kenyan workers (Katumanga, 2000:
12-13).

By the close of 1969, Jomo Kenyatta was done with
centralization of power around him with the Constitutional
Amendment Act. No.16 of 1969, which now placed the civil
service in the office of the President. He also transferred the
Local government to the central government besides
strengthening the Provincial Administration. Furthermore,
through the Societies Act, Jomo Kenyatta monitored and
controlled the registration of societies like co-operatives,
churches among others (ibid: 13). From this centrism, it now
became crystal clear that the Kenyatta state had become a
contested space.

The first civil society to oppose the centralization of the
Kenyan state around Mzee Jomo Kenyatta and his economic
policies revolving around primitive accumulation of state
largesse by the Mt. Kenya elite was the Kamirithu Theatre
Group that was associated with Ngugi wa Thiong’o. Jomo
Kenyatta responded quickly and clumped down this group and
subsequently arrested Ngugi wa Thiong’o (Mutunga, 1999:3).
Subsequently, the University Academic Staff Union (UASU)
took up this contested political space and condemned the
ethnically defined economic marginalization, political
exclusion and the state sponsored violence (Nasong’o, 2014:
31).

During this period, the only associational space that one could
find Asians up to the early 1970s was the Law Society of
Kenya (LSK). According to Nzomo (2003: 186), besides the
LSK being an associational space only for the Asians and
Europeans, it was seriously patronized by the Kenyatta state
and at no one point it did speak about political issues, as it
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only addressed itself to welfare issues of its members. The
Africanization of the society in the 1980s gave the LSK the
needed impetus for the collaboration between the African and
Asian lawyers. Consequently, from early 1980s the LSK
began to take a critical stance over repressive activities by the
Moi state (ibid). By mid 1980s, LSK which enjoyed
membership from both the Africans and Asians, it became a
team player in the civil society activities in the wake of the
shrinking associational space under the Moi state.

By 1990 the LSK-state relationship had been completely
strained, as the members of LSK both Asians and Africans
took up the representation of pro-democracy actors,
something that put some of these Asian advocates into
contestation with the Moi state. For instance, Satish Gautama
the former chair of LSK, and a renowned Asian barrister,
represented Prof. Wangari Maathai in a politically instigated
charges camouflaged as a criminal case against the Kenyan
state (Awaaz Voices, Vol. 9 Issue 1, 2012).

Similarly, Pheroze Nowrojee, was charged with contempt of
court when he protested over the court delays in the case of
the widow of the slain cleric Bishop Alexander Muge. These
charges were pressed against him in the backdrop of another
sensitive political case he was handling involving the editor of
Nairobi Law Monthly magazine, Mr. Gitobu Imanyara. In
these two cases, the Attorney General then, Mathew Guy Muli
posited that Nowrojee’s protest letter to the registrar of the
High Court over the court delays in the case of the widow of
the slain cleric Bishop Alexander Muge and his write-ups in
the print media was tantamount to an attack on the court,
aimed at bringing the court into disrepute at the same time
contempt on the administration of justice (International
Commission of Jurists (ICJ), 1990).

I11. ASIAN CIVIL SOCIETIES AND THE STRUGGLE FOR
POLITICAL AND CONSTITUTIONAL REFORMS IN
KENYA

In order to claim their political space, the Asians in Nairobi
city coalesced around social movements to catalyze
democratic change. These associational spaces were not
limited to the Law Society of Kenya (LSK), National
Convention Executive Council (NCEC) and Eastern Action
Club for Africa (EACA) just to mention a few.

According to Branch (2011:182), the bungling of 1988
general elections through the infamous Mlolongo (queue)
voting system promoted coalescence of opinion over the
conduct of the 1988 elections between the churches and
lawyers. First and foremost, the church provided lawyers with
a wider audience while the lawyers on their part; they used
their elite backgrounds and their defence of political enemies
of the state to supply the link between the civil society and
political opposition of various shades. Similarly, LSK
members, both Africans and Asians for example Pheroze
Nowrojee, Paul Muite, Kiraitu Murungi, Kamau Kauria,
Gitobu Imanyara developed criticisms of the Mlolongo voting
system into a broader debate about constitutional reform.
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Another former LSK chairman known as Chunilal Madan,
fondly referred as CB Madan, scaled the legal profession to
greater heights by remaining firm as an independent judge
both in the High Court and Court of Appeal. Pheroze
Nowrojee, acknowledges that CB Madan wrote well-reasoned
judgments that reflected a blend between tough politics and
literary expression. No wonder, he remained the most cited
judge in the Kenyan legal system. As a prolific legal scholar,
CB Madan could not be bamboozled by any quarter. His
treatment of the winners and losers in the litigation made
President Moi to be hesitant in appointing him as the
substantive chief justice (Nowrojee, 2014: 45-46).

The period, 1990s was characterized by calls and agitation for
constitutional change towards a democratic Kenyan society
led by Western donors, pressure groups and FORD activists
among others. Asian political activists and clergy leaders
formed an umbrella body called National Convention
Executive Council (NCEC) to spearhead the struggle for
multi-partysm and constitutional reforms (Nasong’o, 2014:
100-103). This agitation was characterized by mass actions,
protests and civil disobedience and Nairobi city became the
theatre of these agitation.

For instance in 1991, Asians of Kenya origin in Nairobi
formed the Asian Professional Group (APG). APG would
later change to Eastern Action Club for Africa (EACA) some
months to the 1992 general elections. The founders of EACA
included Swarn Singh Sodi, Amin Gwaderi and Salim Talib.
The main objective of forming EACA was to explore on the
status of political participation of the Asian community in
Kenya (Awaaz Voices, Vol.15, Issue 2, 2018). EACA also
desired to bring Asians together in order to establish a
platform for wvoicing their political interests, enhancing
representation, soliciting support and liaising with political
parties as well as promoting the economic objectives of the
Asians not only in Nairobi but also in other parts of the
country (Sunday Nation August 27, 1995).

In May 1996, at a press conference held at Chester House, the
leadership of EACA challenged Kenneth Matiba’s anti-Asian
sentiments. This protest by EACA was thus one way in which
reform-minded Asians used to agitate for the protection of the
natural rights of the Asians in Nairobi and elsewhere in
Kenya, which were on the verge of being violated by Kenneth
Matiba and his ilk (ibid).

EACA also campaigned against Nairobi City Council through
an advertisement in the print media dubbed as ‘No Service, No
Service Charge in Nairobi’ (Awaaz Voices Vol.15, Issue 2,
2018). Thus this campaign was aimed at democratizing
Nairobi into being a liberal democracy city.

EACA under the leadership of Swarn Sodi, also took the
opportunity at the Chester press briefing to acknowledge that
the Asian community had played a positive role in social and
economic development of the Kenya and that, it was time
Asians had a voice in parliament to represent their interests.
He noted that the sense of political insecurity and alienation in
Nairobi and Kenya at large had forced Asians to take a back
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seat in the socio-political field despite their enormous
contribution to the economy (ibid).

At the close of 1990s, Asians began participating in meetings
and campaigns for peaceful elections, voter education and
political mediation through a civil society called Kenya
Domestic Observation Program (KEDOP). KEDOP became
very critical in election monitoring in 2002 general elections.
In 2002, the Hindu Council of Kenya (HCK) also organized
two forums for NARC coalition and KANU respectively in
Nairobi. In both forums, it is estimated that over 1200 Asians
attended. The Asians used these forums to voice their concern
over political marginalization and acknowledged the Asian
political alienation (Maganda, 2012: 155).

Similarly, in 2007, Asians formed another civil society called
Kenya Elections Domestic Observation Forum (KEDOF)
(Michel, 2015: 54), whose role was to monitor 2007 general
elections and report as to whether the general election met the
basic tenets of a liberal democracy. In one of the press
briefings KEDOF Secretariat chair Sunil Shah, came out to
condemn politically instigated attacks on its members who
were overseeing the 2007 general elections in Langata and
Mathare areas of Nairobi (Daily Nation December 27, 2007).

During the 2007 general elections, several Asian
organizations also pulled their financial resources together to
mobilize Asian voters to participate in the elections. The
Hindu Council of Kenya (HCK) for instance, organized civic
education campaigns among the youth through radio
presentations and public meetings in the Asian-led schools in
Nairobi city. As a member of the committee of domestic
observers under the umbrella, Kenya Election Domestic
Observation Forum (KEDOF), the Hindu Council of Kenya
sent observers to various voting stations in Nairobi and other
parts of the country.

According to Rashmin Chitnis the former chairman of HCK
cited in Michel (2015: 54), the Council managed to send
observers to 17,000 out of 27,000 voting stations in the
country, and the largest observer missions were dispatched to
various polling stations in Nairobi. Other Asian communities
like Ismailia and Bohra also actively participated in KEDOF
activities.

At the heart of these agitations were Asian political activists
like Davinder Lamba, Pheroze Nowrojee and Yash Pal Ghai
among others who founded their pressure groups to agitate for
both political and constitutional review processes. Davinder
Lamba, besides being a political and human right activist, he
agitated for constitutional reforms. He was also a co-convenor
of NCEC and Executive Director of Mazingira Institute, an
environment and governance lobby group (Maganda, 2012:
153).

Pheroze Nowrojee, a distinguished constitutional and human
rights activist also participated in the second liberation
through agitation for multi-party democracy in the 1990s. He
also served as the Treasurer of the Social Democratic Party
(SDP) and as a member of the Mageuzi pressure group

www.rsisinternational.org

Page 464



together with Senator James Orengo. As a member of FORD-
Kenya and the vice-chair of Ufungamano People’s
Commission,  Pheroze  Nowrojee  championed  for
constitutional reforms between the year 2000 and 2005
(Mutua, 2008).

Abdulhamid Slatch, a volunteer at the Young Muslim
Association, an association that deals with orphaned children
from marginalized areas was also instrumental in the creation
of National Council for NGO’s, Kenya Human Rights
Network, Muslim Consultative Council, Ufungamano
Initiative and the formulation of the Constitution of Kenya
2010 (Awaaz Voices, Vol. 10, Issue 2, 2013). All these
activities by the members of the Asian community influenced
reforms in the electoral system and governance which also
informed how Nairobi politics was conducted. Thus active
Asian participation in constitutional and political reforms in
Nairobi was their effort in reforming Nairobi and for that
matter Kenya into being a liberal democracy.

Zahid Rajan a civil society activist founded among others the
Coalition of National Convention (CNC), an initiative for the
Kenya constitutional review process, which brought together
like-minded civil societies to develop a roadmap for
constitutional review process. In the run up to 2017 general
elections, Zahid Rajan served as the convener of Kura Yangu,
Sauti Yangu (my vote, my voice) lobby group that was
involved in encouraging Asians of Kenya origin in Nairobi to
come out in large numbers to vote for leaders of their choice
(Zahid Rajan, O.1, 20/05/2017).

Zarina Patel was also actively involved in Kenya’s
constitutional review process. As a founding member of the
Asian African Heritage Trust (AAHT) and member of the
Ufungamano Initiative for constitutional change under the
umbrella of the National Council of Churches in Kenya
(NCCK), she actively worked with other pro-democracy
actors to see Kenya realize the constitution of Kenya 2010.
According to Zarina Patel, the formation of AAHT was
informed by the need to establish cordial inter-racial relations
in Kenya in the wake of ethnic-based politics (Zarina Patel,
0.1, 20/05/2017).

Yash Pal Ghai, the former chairman of Constitution of Kenya
Review Commission (CKRC), a constitutional expert, legal
scholar as well as the convener of Kenya Asian Forum (KAF),
actively participated in the struggle for constitutional reforms
which was to change the governance structure both at the
national and sub-national levels (Mutua, 2008).

Through the Katiba Institute, a civil society founded by Yash
Pal Ghai and his wife Jill Cottrell Ghai in 2011, the civil
society has been in the forefront in promoting knowledge and
understanding of the Constitution of Kenya 2010, the spirit of
constitutionalism and defending and facilitating the
implementation of the constitution of Kenya 2010. The
institute is also engrossed in public interest litigation, research
on constitutional issues for the purpose of enriching
constitutional implementation process and as a means of
fostering of the culture of constitutional research. The Institute
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also does civic education to inform and educate the public on
the key provisions of the constitution of Kenya 2010,
specifically on matters of rights, citizenship, leadership and
integrity (www.katibainstitute.org. Accessed on 9/11/2021).

IV. CONTRIBUTIONS OF NAIROBI ASIAN
LUMINARIES IN AGITATION FOR ELECTORAL
REFORMS IN KENYA

In the run up to the 1997 general elections, EACA called for
hastening of the Inter Parties Parliamentary Group (IPPG)
reforms. Against this backdrop, in June 1997 EACA called the
government and opposition to exercise tolerance and cultivate
mutual respect even while holding divergent views in regard
to minimum electoral reforms before the 1997 general
elections as this would be a demonstration of political
maturity (Awaaz Voices Vol.15, Issue 2, 2018). The
organization also asked the Asian community in Nairobi to
register in large numbers in order to exercise their right to
vote leaders of their choice during the ensuing 1997 general
election (Sunday Nation June 22, 1997).

In pursuit of electoral justice, Africa Centre for Open
Governance (AfriCOG) under the leadership of Zahid Rajan
and Gladwell Otieno also filed a suit in the Supreme Court of
Kenya against the chairman of IEBC, Ahmed Isaac Hassan
and IEBC based on numerous electoral irregularities in voter
registration, electronic voter identification and tallying in the
Presidential elections of 2013. Katiba Institute of Yash Pal
Ghai also sought to be included in the AfriCOG petition
against IEBC as Amicus Curiae (Friends of the Court), though
their prayers were rejected by the court (Daily Nation March
27, 2013). Similarly, in 2017 presidential election petition
involving Raila Odinga and Kalonzo Musyoka of NASA
against IEBC and its chairman Wafula Chebukati vs
President-elect Uhuru Kenyatta and Deputy President-elect
William Ruto; the NASA team sought the services of Senior
Counsel Pheroze Nowrojee, Senator James orengo and
Otiende Amollo among other litany of lawyers (Daily Nation
Tuesday 29, 2017).

Among the submissions made by Senior Counsel Pheroze
Nowrojee was how Chairman Wafula Chebukati announced
presidential election results without receiving forms 34A from
the returning officers at the constituency level. According to
Pheroze Nowrojee this was a testimony that IEBC had not
verified the results and therefore this was a violation of
electoral laws. These assertions were later confirmed by the
Supreme Court in its findings that the presidential election of
August 2017 was full of illegalities and irregularities
consequently, leading to the cancellation of the re-election of
President Uhuru Kenyatta and Deputy President William Ruto
(www.kenyalaw.org. Accessed on 23/10/2018).

V. CONCLUSION

This paper sought to interrogate the contribution of Asian-led
civil societies domiciled in Nairobi city in regard to the
agitation for political and constitutional reforms. The paper
started by tracing the historiography of civil society in the
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context of Kenya. It also discussed the contributions of
various Asian-led civil societies in the agitation for political
and constitutional reforms in Kenya in the post-independent
period. The paper finally examined the role of the Asian-led
civil societies in agitating for electoral reforms between 1997
and 2017.

The paper established that indeed the Asian-led civil societies
played a pivotal role in agitating for political and
constitutional reforms in the post-independent Kenya.
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