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ABSTRACT

Military prosecutors are functional officials within the Indonesian National Armed Forces who are given
authority in the process of prosecution and investigation on behalf of the public, government and the state in
an effort to achieve legal certainty. However, it is not uncommon to find military prosecutors who face legal
problems with Case Submitting Officers (Papera). The purpose of this study is to analyze the existence of
military prosecutors in the military justice system in Indonesia, and to identify the capacity of the dominus
litis principle in realizing the independence and professionalism of military prosecutors. The method used in
this study is a normative method through literature analysis on secondary data in the form of legal materials.
The approach used is a historical, statutory, and conceptual approach, which is outlined through descriptive
analysis. The results of this study indicate that; (1) efforts are needed to strengthen the existence of the
prosecutor as the owner of the dominus litis principle in carrying out prosecutions within the military court
environment; and (2) the principle of dominus litis strengthens the professionalism and independence of
military prosecutors in the prosecution process, so as to produce optimal legal certainty.

Keywords—dominus litis, professional, independent, public prosecutor, military

INTRODUCTION

Based on the Ruling of the Constitutional Court of the Republic of Indonesia, in principle in the life of a
democratic country, the main duties and functions of the military are actually preparing for war. The
military is recruited, educated, trained, and armed with its main function, which is to deal with possible
military threats from other countries [1]-[3]. In modern political and security dynamics, conflicts that occur
within the state dominate more frequently than conflicts that are external or conflicts between countries.
Therefore, guaranteeing political justice, economic justice, and legal justice is of course also a more
important homework to be realized in minimizing the occurrence of conflicts within the country[4], [5].

Indonesia is a legal state which is also equipped with military power. Military power in Indonesia is
mandated by the National Armed Forces, whose job is to uphold the sovereignty and integrity of the
country. Not only that, the National Armed Forces also play a role as an instrument of state power by
participating in a number of war and non-war military operations, as well as maintaining regional and
international peace [6], [7]. To be able to carry out its role, the National Armed Forces are expected to be
able to maintain professionalism which is illustrated by a law-abiding culture, with indicators of the level of
frequency of violations of the law, in the implementation of duties and responsibilities [8], [9]. One of the
alternative efforts is to maintain and improve the morale of soldiers, through building awareness and law
enforcement within the military.

Law enforcement against members of the National Armed Forces who commit criminal acts is
an implication of the existence of a legal state based on Pancasila and the 1945 Constitution. The aim
is_to
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create a prosperous, safe, peaceful and orderly national life system[10]—[12]. To optimize efforts to uphold
justice so as to produce strong legal certainty, the Indonesian government issued Law Number 31 of 1997
concerning Military Courts Law. The Law on Military Justice is one of the essential legal guidelines in
military life in Indonesia, because its contents reflect the social order of military life in daily life in order to
create order within the military environment. This is important because law must not only be centered on
scientific aspects or judge’s decisions, but must be reflected in people’s daily lives [13], [14]. However, law
and order within the military sphere cannot be achieved by sheer determination, but also needs to be
followed by various concrete steps and the seriousness of the National Armed Forces and its law
enforcement agencies in implementing and enforcing the law. Minimization of interference in the judicial
process, overlapping, and legal confusion must be avoided in order to create the rule of law [15], [16].

In Law Number 34 of 2004 and the Law on Military Justice, it is emphasized that the military police
(investigators), military prosecutors, and military judges are institutions that have the right to enforce the
law against members of the National Armed Forces who commit crimes. As for Article 1 paragraph (2) of
the Law on Military Justice, it is stated that military prosecutors consist of military judges, senior military
judges, general judges of the armed forces of the Republic of Indonesia, and combat military judges. The
authority of the auditor as described in Article 123 paragraph (1) letter f, among others, is in the realm of
prosecution and investigation in accordance with the delegation from the Commander of the National
Armed Forces. Therefore, the auditor plays a vital role in the law enforcement process within the National
Armed Forces.

The handling of alleged criminal acts within the military environment begins with the investigation and
investigation stage by the unit commander who acts as a superior who has the right to punish (Ankum), with
the aim of assessing any alleged violations of law (disciplinary violations or criminal acts) committed by
members of his unit. Military violations will be processed through military discipline law, while criminal
violations will be followed up by a military criminal investigation process[17], [18]. The military criminal
investigation process is carried out by military police investigators or military prosecutors[19], [20]. As an
institution within the National Armed Forces, the prosecutor acts for and on behalf of the community,
government and state and is responsible according to a hierarchical channel and is required to give birth to
legal certainty. However, in reality, in the implementation of prosecution authority carried out by the
auditor, problems are often found in case settlement due to overlapping authority with other law
enforcement agencies, namely Papera. It turns out that Papera’s involvement in the process of settling cases
within the National Armed Forces institution has a legal basis, namely Article 35 of the Law of the Republic
of Indonesia Number 29 of 1954 which was amended by Article 43 paragraph (2) of the Law of the
Republic of Indonesia Number 20 of 1982 [21]. Because of this, problems arise regarding the existence of
the prosecutor in carrying out the functions of prosecution and investigation in the settlement of criminal
offenses within the military environment, and the capacity of the principle of dominus litis in strengthening
the independence and professionalism of the prosecutor in carrying out his function as an instrument of
military justice.

RESEARCH METHOD

This research is a normative legal research. In this study, several approaches were used, namely the statutory
approach (statute approach) was carried out to review and analyze the laws and regulations in the Criminal
Justice System in Indonesia that govern the Prosecutor’s Office and the judicial process, the historical
approach was carried out to find out the history of the Administrative Officer and act as a public prosecutor
in Indonesia in the military justice environment and a conceptual approach is carried out to study concepts
related to the principle of dominus litis[22], [23].The legal materials used are primary legal materials,
secondary legal materials, and tertiary legal materials [24].The technique of collecting legal materials is
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carried out by means of literature study on legal materials, both primary legal materials, secondary legal
materials as well as tertiary legal materials and/or non-legal materials[24].In conducting the analysis of legal
material, steps are taken to interpret and construct the legal material. The interpretation used in this study is
an interpretation based on the words of the law (plain meaning), historical interpretation in the statutory and
historical approaches.

RESULTS AND DISCUSSION

The existence or existence of the Administrative Officer within the National Armed Forces as an institution
that has duties and authorities in the field of prosecution is inseparable from the history of the Dutch
colonial period in Indonesia, because the existence of the auditor as a prosecution institution at that time and
the authority of the judge as a case breaker, so that its existence also cannot be separated from the history of
the existence of courts within the military court environment during the Dutch colonial period.

Based on the Law of the Republic of Indonesia Number 5 of 1950 concerning the Composition and Powers
of the Court/Prosecutor in the Military Judicial Environment as a Federal Law, it is stipulated that the
Attorney General of the Republic of Indonesia also doubles as the Attorney General of the Army (or is
currently concurrently serving as General Prosecutor of Indonesian National Armed Forces), and
subsequently the enactment of the Emergency Law of the Republic of Indonesia Number 1 of 1958
Concerning Criminal Procedure Code at the Military Court which amended Law Number 6 of 1950, which
has regulated the transfer of authority to the prosecutor, which was originally in the hands of the
commander. The transfer of authority, namely the prosecutor as investigator (or interrogator), carrying out
temporary detention, the prosecution process and handing over the case until the case is prosecuted in court,
but the granting of the Military Prosecutor’s authority as mentioned above, with the issuance of Law
Number 1 of 1958, the authority of the prosecutor like that it becomes reduced, what was previously active
becomes passive[25].

Because the legal system by granting authority to military prosecutors like that, it was felt that it would lead
to dissatisfaction with the commanders (Ankum and Papera) which could easily lead to clashes between the
Prosecutor’s Office and the leadership of the forces/units, especially at that time there were still many
Military Prosecutorsheld by Prosecutor from civil society with concurrent positions. In addition, the
granting of such authority to Military Prosecutors actually reduces the position of commanders who must be
fully responsible for the state of security and order within the Forces/units and must know at any time the
position/condition of their subordinates as members of the military. In addition, because the political
situation at that time was seen to be more stable, and military life was getting more stable, it occurred to him
to replace the Military Judges and Military prosecutors who were still concurrently Judges and Military
prosecutors of the District (General) Courts, with active military personnel who were experts in law.

In order to get legal experts in the military, in 1952 the Military Law Academy and Military Law College
were established. After obtaining active staff with legal expertise, starting in 1961 a replacement (transfer or
transfer) of Judges, Military Prosecutors from the District Court was held with active experts from the
military. The replacement of personnel has been made available and this is based on the Instruction of the
Minister of the Attorney General No. 157/MDJAG/1961/SI dated 11 April 1961 which instructed all
Military Prosecutors at the District Courts to hand over their dual duties to Military Prosecutors who came
from the military. This aims to perfect the principle of unity of command in line with the will of the Law of
the Republic of Indonesia Number 29 of 1954 concerning the Defense of the Republic of Indonesia, and on
September 19, 1961 the Joint Decree of Army Chief of Staff and the Minister of Attorney General Number
MK No. /KPTS-189/9/1961 where the Minister of Attorney General “transferred” (replaced) his authority,
powers and responsibilities related to the Military Prosecutor’s Office. As a follow-up on the transfer of
authority, then in 1969, the Attorney General of the Republic of Indonesia concurrently served as Attorney
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General for the Army and after the integration of the positions of Auditor General-Oditur General in each
force starting from the Army, Navy, Air Force, and Police, becomes a singleinstitution namely National
Armed Forcesas the highest prosecutor within the institutions.

His duties were to carry out technical legal supervision, use of authority to hand over cases, as well as
investigations, as well as all activities of prosecuting cases within the National Armed Forces. In his
remarks, the Attorney General who is also the Military Attorney General mentioned that what is transferred
is the authority and responsibility of the Minister of the Attorney General as the head of the Prosecutor’s
Department, especially those related to the Attorney General’s Office, to delegate authority, not hand over
positions, so that the functions of the Attorney General of the Army remain attached to the Attorney General
of the Republic of Indonesia. The delegation of authority in daily implementation is carried out by General
Prosecutor of National Armed Forces, the aim of which is to achieve law enforcement and justice, as well as
uniformity in the application of law in resolving cases within the National Armed Forces, as well as
achieving legal certainty. With the transfer of authority as the Military Attorney General, in fact since then,
actually the Military Court and the Military Prosecutor’s Office have been realized in both formal and
material terms. The delegation of authority from the Minister of Attorney General who is also the Attorney
General of the Armed Forces to the Minister of Defense and Armed Forces has been carried out by National
Armed Forces until now.

Based on this description, it is illustrated that law enforcement policies place dominus litis authority that has
been owned by Military Prosecutors within the National Armed Forces environment in the settlement of a
crime. dominus litis is a principle that provides an illustration of the possession of a limited prosecution
authority which is regulated and held by the prosecutor (prosecutor) in a monopoly manner, or as the owner
of absolute/absolute rights, meaning that no other body has the right to prosecute [26]-[28]. Apart from that,
with the existence of transitional regulations in the 1945 Constitution which states that all laws and
regulations that existed before our independence remain valid as long as they do not conflict with the 1945
Constitution, then all regulations governing the position of the Court/Court in court — courts in the Military
environment in Indonesia still use the old rules.

With the dynamics of laws and regulations governing military prosecutors as institutions authorized to
prosecute, the Law of the Republic of Indonesia Number 31 of 1997 concerning Military Courts was issued
which regulated several matters concerning Courts within the military court environment along with the
organizational structure and functions of military courts, military prosecutors in military court environment
along with the organizational structure and functions of the prosecutor in the military court environment,
military court procedural law and connectivity procedures, as well as military administrative law. In this
law, it is stated that military prosecutors in the military court environment consist of Military Judges, High
Military Officers, General Auditors for the Armed Forces of the Republic of Indonesia, and Combat
Military Officers. Its function is to carry out the process of prosecution and investigation based on
delegation from the Commander of the Armed Forces of the Republic of Indonesia. In Article 5 paragraph
(1) of the Law on Military Justice, it is stated that the Military Court is the executor of judicial power within
the Armed Forces which is formed to uphold law and justice by taking into account the interests of the
implementation of state defense and security, and the auditor is the executing body of state government
power in the field of prosecution. and investigations within the armed forces based on delegation from the
Commander in Chief with due observance of the interests of the implementation of state defense and
security.

The Law on Military Justice has regulated that the prosecutor has been placed in a position as a “prosecutor”
institution which has the authority to prosecute every case that has been submitted to a court within the
military court or general court, according to the principle of “dominus litis,” no other institution or
personnel has the right to prosecute, apart from the Public Prosecutor, which is absolute and monopoly. This
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means that the Public Prosecutor is the only institution that owns and monopolizes the prosecution in the
settlement of criminal cases. It means that, as a controller and supervisor of the settlement of cases, namely
the legal direction of an investigative process as well as whether or not a criminal case resulting from an
investigation can be prosecuted is the absolute authority of the Public Prosecutor. The application of the
function of the auditor which is based on the principle of dominus litis is as the recipient of the dossier of
the results of the investigation, the maker of the minutes of opinion, and the maker of the indictment, along
with the completeness of the letters and evidence relating to the case in question, to be subsequently
delegated/submitted to the court to be prosecuted and examined in a court of competent jurisdiction.

In the Law on Military Justice, there are several policies that have formulated the use of prosecution
authority, which can reinforce the existence of the duties and powers of military prosecutors, especially in
the position of public prosecutor. With the Law on Military Justice providing authority in the field of
prosecution in a limited way, it is undeniable that the prosecutor as the monopoly holder in enforcing the
law of public prosecutors in the military court environment means that no other body (for example by
Papera as it is now) has the right to participate in the process of settling cases in prosecution level. This is
what is meant by the application of the dominus litis principle by the prosecutor in settling cases in the
military court environment. The principle of dominus litis has emphasized that no other body has the right to
make a determination, apart from the Public Prosecutor who is absolute and monopoly, because the
Prosecutor as the Public Prosecutor is the only institution that owns and monopolizes the prosecution in
settling cases in the military court environment, including in this case, even a judge cannot request that a
criminal case that has occurred be submitted to him, the judge in resolving cases is only passive and waits
for the charges filed by the prosecutor as a public prosecutor..

With the application of the principle of dominus litis within the military justice environment in the process
of settling cases carried out by the Judicial Institution, it can realize the independence and professionalism
of the prosecutor and prosecutor as an institution and executor of public prosecutors within the military
justice environment. However, because it has been regulated by the Law on Military Justice, it is undeniable
that unit commanders (Ankum) to the commander’s superiors who are commonly called Papera, are
involved in settling cases within the military court environment, because military unit commanders have
many roles/tasks, including the development of units, development of personnel who are prepared for
Military Operations for War (OMP) and Military Operations Other Than War (OMSP). For this reason, the
involvement of Papera authorities in particular (including Ankum), which can be categorized as law
enforcers in settling cases in the military court environment must be limited. To support this, it is necessary
to reform or reorganize institutions and at the same time the authority of Papera becomes a matter of
reforming legal development in the military justice environment.

CONCLUSION

The existence of the dominus litis principle in the prosecution by the prosecutor of the current criminal acts
is clear and limited. The principle of dominus litis in procedural practice can realize the professionalism and
independence of the prosecutor as a public prosecutor in order to create legal certainty. The application of
the principle of dominus litis can be a driving force for the spirit of legal reform in the context of law
enforcement in order to create legal certainty, regarding the existence of prosecution authority in the process
of settling cases by military prosecutors. By basing the principle of dominus litis in the process of
prosecution to resolve cases committed by the prosecutor, it is appropriate that there should be a
reformulation or rearrangement of the position and institutional authority of Papera in settling cases within
the Military Court environment. Therefore, Papera’s position should be placed in the investigation room, not
in the prosecution room in the case submission process. This placement aims to avoid disharmony with the
prosecutor as the sole owner of prosecution authority as a manifestation of the principle of dominus litis. To
support this goal, efforts are needed to reform the Law on Military Justice, especially in relation to the
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placement of the prosecutor’s authority which must be adjusted to the rules that apply in general as the
authority of the general prosecutor, and then the placement of Papera’s authority to submit cases through
Ankum in the investigation process in resolving cases in the environment military court.
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